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(%) | passed by The The Deputy Commissioner, CGST, Division-III, Ahmedabad
North
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ComplexMandal Road, Viramgam
| Appellant : - | Dist: Ahmedabad - 382150

aﬁ%mﬁswéﬁa—aﬁ&rﬁw—cﬁqﬁwméa‘rﬁwaﬁﬂ%ﬁwﬁrwﬁqﬁ?ﬂ%mmvw
wﬂmﬁ.mm,gﬂﬁwaﬁﬂwmwi,W%@ﬂ&r%ﬁ@‘@m%l

- Any person aggrieved by this Order-in-Appeal may file an 'appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way.
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' Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision

Apphcatlon Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

. Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
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" in respect of the following case, governed by first proviso to sub-section (1) of Section- ‘

35ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. :
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In case of rebate of duty of excise on goods éXported to any éountry or territory
outside India of on excisable material used in the manufacture of the goads which are
exported to any country or territory outside India. _ _ '
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In case of goods exported outside India export to Nepal or Bh_utari, without
payment of du’gy.. : o B o B
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

. is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. o , '

(2) T SereT e (arfer) Rawreed, 2001 %ﬁwvg%mﬁrﬁﬁgmmmﬁ Far
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_ - The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on _
which- the. order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment . of prescribed fee as.

"prescribed under Section 35-EE of CEA, 1944, under Major Head of Acqoﬁnt.
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The révision application shall be éccompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. - ' I '
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‘Appeal to Custom, Excise, & Service Tax Appellate Tribunal,

(1) s SeTe e s, 1944 #1 o 35-31/35-3 % sfqtar:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to =

(2) wﬁmw&ﬁﬁmm%waﬁm,wasmﬁwwwmf
ﬂﬁ@%ﬁm&tﬁvﬁw?ﬂmﬁm(ﬁ@a & T2 dfir A, a@mfﬁznd'w; gt
A, AT, FRECINR, SgAaEE-3800041 o o

' f Customs, Excise & Service Tax Appellate Tribunal
. (CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004, v
In case of appeals other than as mentioned above para. . l o

To the west regional bench o

» The appeal to the ‘Appellate.Tr'ibunal shall be filed »invquad'rupli(:ate in form EA-3 ...
- as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and. shall be -

-accompanied against (one which at least should be accompanied by a fee of Rs.1,000 /-
» Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank *

_draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the

place where the bench of any nominate public sector bank of the place where the bench _
of the Tribunal is situated.. : ' ' o
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.

- . should be paid in the aforesaid manner notwithstanding the fact that the one appeal to

the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.I.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
. scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
" the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T ok, HATE STUTEH Qe T FaThT Aefefiar =i (foreee) woh i ordiei o el §
FIAAN (Demand) TF & (Penalty ) T 10% T AT HTAT AMATT 1 gTeieh, STrerwaw g@ sr 10
FUE T §1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994) :

FHENT SIS Yo 31T AT o Srawi, ATHA RIT FdeF H 7 (Duty Demanded) |
(1) €< (Section) 11D % Tga [Reiikd T
(2) o Tere YTde wise S A,
(3) e i MIwT & 9w 6 % wga 37 Wi

o T i arder 3wt o o o e S e e v g o ard s
T &l ' '

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iijj amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in d1spute
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ORDER IN APPEAL

M/s. Harshaben Rupeshkumar Gupta, Sudha Dental Clinic, 20, Aksharnaga;fp
Complex, Mandal Road, Viramgam, Ahmedabad -382150 (hereinafter referred to as 'the
appellant’y have filed the present appeal against the Order-in-Original NG:-

51/DC/D/VM/2022-2023 dated -31-01-2023 (in short ‘impugned order) passed by thé
Assistant Commissioner, Central GST, Division-IIl, Ahmedabad North (hereinafter referred

to as 'the adjudicating authority). The appellant were engaged in providing taxable

service but were not registered with the department.

2. The facts of the case, in brief, are that.on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
_in the ITR/Form-26 AS has earned taxable income on which no service tax was discharged.
Letters were, therefore, issued to the appellant to explain the reasens for non-payment of
tax and to provide certified documentary evidences for said period. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service
tax on such receipts. The detail of the income is as undef;

_ Table-A
F.Y. Value as perITR | Service tax rate | Service Tax liability
2016-17 11,88,290/- . 15% 1,78,243/- .

2.1 A Show Cause Notice (SCN) No.llI/SCN/AC/Harshabengupta/207/21-22 dated
22.10.2021 was therefore issued to the appellant proposing recovery of service ‘tax
amount of Rs.1,78,243/- a.long with interest under Section 73(1) and Section 75 of the

Finance Act, 1994, respectively. Imposition of penalties under Section 70, Section 77(1) &

77(2) and Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said-SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs.1,78,243/- was confirmed alongwith interest. Penalty of Rs. 10,000/— each
under Section 77(1) & 77(2) and penalty of Rs.1,78,243/-was also imposed under Section

78 of the F.A., 1994. Late fee under Section 70 was ordered.

3. Being aggrieved with the impugned order passed by the adjudicatfng authority,
- the appellant preferred the present appeal on the grounds elaborated below:-

> The appellant is a Dentist Doctor having clinical establishment in the name of

SHUDHA DENTAL CLINIC at 20, Akshamagar Complex, Mandal Road, Viramgam.

1382150. Dist :- Ahmedabad. The appellant is engaged in the Practice as Dental.

Practitioner as Medical and Healthcare service. The appellant in reply to notice
dated 30-9-2020 and SCN dated 22-10-2021 has submitted the reply on 10-11-
2021 with copy of required documents like ITR FORM, 26AS and COPY OF

CERTIFICATE OF REGISTRATION -- FORM C under the Dentist Act, 1948 issued by

Gujarat State.Dental Council were also submitted to establish that the service
g : - -
rendg ne@[; e~|§§f f Is under " Health care services by clinical establishment, an
L& (=N
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~ CERTIFICATE of REGISTRATION as DENTIST Jhe Adjudicating Authority had
Imentioned all othel documents in OIO and mlssed to mention celtlllcale |

» The services provided by the appellant is exempt as per the Mega exemption
Notification No. 25/2012 - dated 20:06.2012 " 2.(@) Health care services by a
clinical  establishment, an authorized medical practitioner  or para-
medics;". Therefore the appellant is neither liable for registration nor liable to pay
any service tax on the services provided by her, Therefore, imposition of service tax
of Rs.1,78,243/- and penalty of Rs. 1,78,243/- and penalty of Rs.10,000/- u/s 77(1)

- and Sectlon 77(2) is not lmposable

4>. " Personal hearing in the matter ‘was held on 23.11.2023. Shri Jayesh M. Shah,
'Advocate, appeared on behalf of the appellant He reiterated the submissions made in the
appeal memorandum. He submitted that the appellant is-a doctor and provides
" healthcare services. Hence, the services falls under the category of healthcare services
‘which are exempted from Service tax. Therefore, he requested to set-aside the lmpugned
. order.
.
4.1 The appellant also made additional submissions vide letter dated 23.11.2023,
reiterating the grounds of appeal and also submitted Certificate: of Registration issued
under the Dentist Act,-1948, Shops and Establishment Re_gistration certification issued by
Viramgam Nagarpalika, ITR, Form-26AS, Balance Sheet, Invoices.

5. I have carefully gone through the facts of the case, the im'pugned order passed by
- the adjudicating authority, submissions made in the appeal memorandum, submissions
made during personal hearing as well as the documents submitted by them, The issue to
be decided in the present case is-as to whether the service tax demand of Rs. 1,78,243/-
confirmed alongwith interest and penalties in the impugned order passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or

. otherwise?

- The demand pertains to the period F.Y. 2016-17.

5.1 ]In terms of Entry No-2 of Notification No.25/2012-ST, “Health care services by a
clinical establishment, an authorised medical practitioner or para-medics;" are.
exempted f|om the levy of service tax. The term ‘authorised medical placlltlonel is
defined in clause (d) of Para-2, Whlch is leploduced below— '

d) aut/zorlsea’ medical p/acz‘/z‘/oner means a med/ca/ p/act/t/one/ registered with any of
the counC/ls of the recognised system of medicines established or recognized b W law in Indja and
includes a medical professional having the requisite qua//ﬁcaz‘/on fo p/act/ce in any recognised
system. of mea’/cmes in India as perany law for the time being in force: .

572 "The adjudicating adthority at para-23 of the i_mpugned-order has recorded that the

- appellant has provided copy of certificate recognizing her as a doctor, ITR, Form-26AS,

Balance Sheet, P&L Account. However, the adjudicéntlng authority on the findings that the
appellant has not ]

category-wise breakup of services provided in terms of

Sr.No.2 of meg 'é'lbﬁi:l t@ﬁ’a d in terms of D.O. letter' No.334/13/2009- TRU, New Delhi

dated 6™ july, 2
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5.3 It is observed that Notification No. 25/2012-ST dated 20.06.2012 was issued after
the aforesaid D.O. letter dated 6.7.2009, therefore the notification shall prevail. Further,T
find that there is no condition in the notification which specifies for provision of break-up

i 3

of services.

5.4 The appellant is a registered Dentist running Sudha Dental Clinic situated at 20,
Aksharnagar Complex, Mandél Road, Virarhgam, Ahmedabad ~-382150. She is a medical-
practitioner having qualiﬁcaﬁon of B.D.S from Gujarat University. It is observed that in the
balance sheet the appellant has shown an income of Rs.11,88,290/- towards Clinical Fee
Income. She also submitted invoices raised to this effect. Based on these documents, I
find that the appellant was providing healthcare services. 4

5.5 The healthcare service provided by clinical establishment is exempted. The Shops
and Establishment Registration certification issued by Viramgam Nagarpalika clearly
indicate that the premise of the appellant is registered as Sudha Dental Clinic. So far as it
is proven that the appellant is an authorized medical practitioner and the income shown
in- the ITR/Balance Sheet pertains to said ‘service, there should not be any ambiguity in
granting the exempfion. “As no finding countering this aspect was recorded in the
~ impugned order, I do not find-any reason in denying the exemption to the appeliant.

6.  Inlight of above discussion and findings, I find that the service tax demand of Rs.
1,78,243/- is not sustainable on merits, as the services of authorized medical practitioners
are exempted. I, therefore, set-aside the impugned order confirming the service tax
demand of Rs.1,78,243/- alongwith interest and penalties and allow the appeal filed by -
the appellant. :
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The appeal filed by the appellant stands disposed off in above terms. /ﬂ—) | -
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Superintendent (Appeals)
CGST, Ahmedabad .

By RPAD/SPEED POST
To,
M/s. Harshaben Rupeshkumar Gupta, - - Appellant
.Sudha Dental Clinic, ’
20, Aksharnagar Complex,

Mandal Road, Viramgam,
Ahmedabad -382150




Bt 2 Dot

T F.No:GAPPL/COM/STP/3839/2023 _

£ The Deputy Commlssmner
«  CGST, Division-1II,
Ahmedabad North ‘

- s .AResp.ondént'_

o -vCopy to: : S
" 1. The Prmcxpal Chlef Commissioner, Central GST, Ahmedabad Zone,
- 2. The Commlssmner CGST, Ahmedabad North.

3 The Assistant Commlssmnel (H Q. System) CGST Ahmedabad North. .
' (For uploadmg the OIA) |
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